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7. In order to evaulate the nature of the management contracts
under dispute, on Februsry 12, 1985, the Bureau requested Motorole to submit
coples of 8il executed or proposed managament contracts with Comven, Inc.,
Port. Services Company and Mt., Tamalpals Communications. On February 26
Motorols submitted executed coniracts concerning the management of eleven
BO0 MHz trunked SMR systems licensed to Comven, irc. One management
contract, covering seven systems, was dated January 4, 1984. The remaining
four contracts were dated December 5, 1984, Wotorole slso furnished an
unexecuted copy of Its standard management contract which It had offered to
Port Services Company. Motorola steted that negotiations with Port Services
had broken off and no agreement was entered Into. In addition, Motorola
provided the undated SMR Asset Purchase and Site Lease Agreements which were
executed with Mt. Tamalpeis Communications on March 6, 1984, Motorole also
provided its generlc SMR Asset Purchase Agreement which Includes provisions
for Motorola fo manage an SMR system until the Commission hes approved tha
essignment of the license. Finally, Motorole submitted Its revised SMR
Mob fle Radle User Agreement which 1t has been using since June 1984. The
end-user agreement Iidentifles Motorola as either the cwner/licenses or
manpger of the system. ,

8. The terms of the executed management contracts wlith Comven are
substantislly the same as the standard contract offered to Port Services
Company. The terms refiect that the licensee wlll provide the central
controller and repeaters for the system, l.e., the necessary radio
equlipment. The services provided by Motorola under contract asre
installation, Including antennas and cables; testing of equipment; payment
of antenne slite charges; maintenance; marketing, promotion and sasles;
customer blitings and collections; snd updetes to systems soffware. Any
costs or additions! equlpment and supplles assocleted with these services or
the operatlion of the SMR system are 4o be psld for or provided by Motorols.
As compensation for these services Motorola receives 70 percent of the
monthly gross collections recelved from and-user customers of the systems.
5/ The contracts are effective for ten years and are renewable at
Motorola's sole option for an eadditional flve yesrs. Any default or breach
of the management agreement which Is not remedied within 30 days Is grounds
for termination by elther party.

5/ The menagement contract for Comven, Inc.'%s 10 channel SMR station
KNDB-962 jocated 8+ Monument Peak, Caellfornlie provides that Motorola wlll
recelve 65 percent of the gross recelpts.

{hoos
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$. [(n addition to the above services provided by Motorole, provisions

which were not Incliuded In the January 4 managemeni contract were added to
the December 5 contracts. These provisions require Motorola to notlify eil
ené-users that Comven, Inc., Is the system licensee and that service is
being offerad under s menagement contract with Motorola serving as the agent

for Comven, Inc. Mkotorols Is also requirad to ensure Comven can access the
system's central controller.

10. The generic Asset Purchase Agreement, which Notorola
states {t uses when It wishes to acquire an existing SMR system through
assignment, contains & provision Incorporating ® contemporanecus manzgenent
contract wherein Motorola manages the purchssed system pending Commissicn
spproval of an assignment application In return for 100 percent of the
revenues. Although the Asset Purchase Agreement entered Into by Motorole
and Mt. Tamaipeis Communications did not contain such & provision, thelr
Site Lease Agreement provided, In paragraph 20, that 1f Commission approval
hasd not been obtsined by the time the agreament wes executed, Motorols would
operate the system under Mt. Tamzlpais' license untll the sssignment was
grented by the Commisslon. In addition, Motorole stated that sfter the
assignment application wes withdrawn on May 4, 1984, Motorola snd

Mt. Temaipels orally agreed that Motorola would manage the system In return’

for 100 percent of the revenues.

11. On Aprill 24, 1985, the Bureau requested Motorols to provlde
acditional Information. Motorola was asked to describe In detsll the nature
and extent of Comven's responsibilities as a licensee with respect to each
of the management contracts previously submitted. The letter siso requested
Motorole to provide the beasis for Its view that these sgreements did not
constitute transfers of control or vicletions of Rule 90.627(b). MNotorola
responded on May 15, 1985. It pointed out that the agreements with Comven
provided that Motorola would perform all Its managerlal services under the
supervision and pursuant to the Instructions of Comven. Motoroia further
noted that Comven continues toc be the licensee of the system and Is the
ent [ty responsibie to the Commission for the operation of the system and
compllence with Commission rules. Motorols further pointed to the additions
to the December 5, 1984 agreements providing It would notify ell users that
Comven was the system Iicensee, requiring It to provide Comven with the
information necessary to access the systems' centra! controliers, and
wandeting the Involvement of Comven In establishing the price schedule snd
any modiflications thereto.

12. WIith respect to the question of trenstfer of control, Motorola
asserted that [ts management contrects with Comven were consistent wlith
the Commission's policy. Thus, 1+ stated that Motorole had no ablilty or
right to determine Comven's policies or operations, or to dominate Its
corporste atfairs, since 1t managed the system under the supervision and In
accordance wlth the Instructions of Comven under agreements which covered
dsy-to-day wmanagement sctfivities. Motorola further set forth that it beld
no stock In Comven Bnd wes not » majr creditor of Comven.

|3
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13. Cn Aprli 29, 1985, the Bureau addressed questions to Comven.
The questions concerned the officers, directors, shareholders and employees
of Comven, the purchsse price and flnancing arrangements for the central
controfiers and repeaters for the Comven systems managed by Motorols and the
Outles performed by Comven to exerclse control of Its systems. Comven
responded on May 22, 16B5. |1 also submitted additlonal Information, orally
requested by the Bureau, on June &, 1985. The responses revealed that
Comven is & publicly hel¢ corporation with over 150 sharehoiders. The two
major owners are James £. Treach and David 1. Jeilum, who eech own 28.5% of
the company and are the Chlef Executive Officer and President, respectively.
Comven has 31 employees varlously located in Phoenlx, San Diego, Delles and
South Gete, Csllfornia. Eight of them, Including Jellum and Treach, have
previously been employed by Motorola. Comven stated that It owned the
central controllers and repesters on Its systems mansged by Motorola, that
they were purchased for various prices between $36,000 and $38,541 and thet
all the purchases were financed by Assoclates Caplita! Services Corporaticon,
8 subsldiary of Assoclates Corporation of North America. Finally, Comven
set out the specific mspects of Its agreements with Motorola which it
contends allovs It to malintain regular oversight of Motorole's ectivities. !
According to Comven, the following sre smong those factors: (1) ownership
of the central controller and repeaters; (2) access tc the centresl
controtler which allows 14 10 prevent operation on the system; (3) receipt
of coples of end user contracts, monthly computer analyses of bilting
genereted and coples of work tickets for service and maintenance on the
system; (4) the assignment of Marclia Jelium to full-time responsidiiity for
overseeing th management of the systems.

Discusslon

14. Section 310(d) of the Communicetions Act, 47 U.S.C.
Sectlon 310(9), provides that no station license can be transferred,
assligned, or disposed of in any manner elther directly or by transfer of
control of 2 corporation holding the license without the prior approval
of the Commisston. This requirement Is implemented In the Private Radlo
Services by Rule 90.153. The Act contempintes every form of control,
actus! or [ege!, direct or indirect, negative or sffirmative, so that
actue! controf may exlst by virtue of speclal clircumstances although
there Is no (ege! control In the formal sense. Lorain Journal Compnny
x. FCC, 351 F.2d 824 (D.C. Cir. 1965), gert, denlad, 383 U.S. 967 (1966).
See aiso, Rochester Yejephone Corp. v, U.S., 23 F. Supp. 634 (W.D.N.Y.
1938), aff'd 307 U.S. 125 (1939). In getermining whether a fransfer ot
contro! has occurred within the meaning of the Act, the Commlssion looks
beyond mere tl1tle or lega! contro! and consliders the totality of the
circumstances to ascertslin where actuel contro! 1ies. Stereo Broadcasters,

loc., 87 FCC 2d 87 (1981); George E, Cameron, Jr, Communications, 91 FCC 2d
870 (Rev. Bd. 1982).
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15. The Commission has recognized that with the diversity of
fact patterns which can arise in the business world, no precise formule
for evaluating questions of transfer of control can be set forth.

News International, PLC, 97 FCC 29 349 (1984). However, it has sald thet
*[gJenerslly the principle indicla of control examined to determine
whether an unauthorimd transfer of control has occurred are control of
policies regarding () the finances of the station; (b) personnel matters

end (c) programming.™ S.¥, Texas Public Broadcasting Councli, 85 FCC 2d
713, 715 (1981), *

16. The issues In thls case are (1) whether Motorola's management
contracts with Comven places Motorola In control of these Comven systems
without the requlisite authorization of assignment from the Commission snd
(2) 1f such an unauthorized assignment has occurred, whether there has also
been & viclation of the 40 mile rule with respect to Motorola's systems.
Although there are numerous ceses Involving transfers of control In the
brosdcest area, this Is 2 cese of first impression In the private radio
area. Obviously, the question of programming does not arise In g radio
service which serves as & condult for the communications of other perties.
Since the Commission has dlfferent Interests with respect to the brosdcest
services than 1t does for private redio, s different standard from that
enunclated adove may be appropriste. (n this regard, the Commission hes

recognized that broadcast licensees have 8 responsillity for the content of

the Informatlion which they dissaminate that radic services which serve as

mere conduits or transmssion links do not. Cabiscom Ganeral, Inc.,
87 FCC 2d 784 {1881).

17. The Commission has dea!t with the Issue of licensee control
of 8 radlo system In the Private Radlo Services when discussing muitiple
Ilcensed and cooperative use radio systems. 6/ (n Myitipie Licensing -
Safety and Specia] Radlo Seryices, Docket No. 18921, 24 FCC 2¢ 510, 519
(1870), the Commission sald thet the iicensee should heve & proprietery
Interest, 2s an owner or lessee, In Its system’s equipment which would not
be taken over by third perties that It hired to dispatch. This would give
the Iicensee the abllity to exercise the degree of control of Its system

which wes consistent with [ts status as & licensee snd the regulation of the

private radioc service. In subsequent declsions, the Commission did not
alter this baslc test for determining licensee control of a system. 1/

£/ See Rules S0.3185 and 90.179, respectively.

2/ For a» complete history of these proceedings see, Yanative Decision and
Eurther Inquiry and Notice of Proposed Rule Making

, FCC B1-263, 46 Fed. Reg

32038 (June 19, 1981); Report and Qrder, Docket No. 18921, 85 FCC 2d 766
(1982) and Memorandum Opinjon and Order on Reconsideration, Docket No.
18921, 93 FCC 26 1127 (1983),

o008
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Finally, the Commissfon concluded thst the determining factor concerning
licensee control of a system Is "that the licensee In fact exercises the

supervislion the system requires.” Memorandum Oplnlon and Order an
Reconsideratipn, supra n. 6, et 1133,

18. These stendards are useful when examining the question ot
Iicensee control and management contracts for SMR systems. With respect
4o cooperative radio systems, the Commisslion has sald that It wiil ®allow
licensees to contract with third parties to serve as the licensees' agents
and handle day-to-day operstions of thelr systems.™ John S, |apdss,

77 FCC 2¢ 287, 29! (1980). In the broadcest services, the Commission has
held that it Is concerned with ™the baslic policles and ultimete control of
the station. Day-to-day operation by an agent or employese, gulded by
policies set by the ficensee are not inconsistent with [Section 310(d) of]
the Act.®™ S.W. Texms Public Broadcasting Council, supra, et 715 and n.2.

In Nationa} Association of Reguiatory Utiiity Commissioners v, FCC, 525

FCC 2¢ 630 (D.C. Cir 1876), which atfirmed, Inter alla, the Commisslon's
suthor ity to create and reguiste privete carrier systems, such os the ones
at Issue here, the court acknow ledged the Commission's broad discretior 10
exper [ment with new regulatory approaches for the purpose of encouraging and
maximizing the use of thls new radio spectrum. The Commission begen
licensing SMR systems In 1978 but [t took some time for the SMRS business
to become well established. More recently we have witnessed an explosive
growth In the SMR industry. Entreprensurs heve Invested In SMR systems in
all mgjor clitles throughout the country. As the SMR Industry bas matured,
licensees heve [nevitably sought to aveil themselves of & variety of methods
to cperete and manage thelr systems. in this dynamic and developing
marketpliace we wish to allow maximym fiexibliity to these entrepreneurs,
consistent with the reqgulatory restraints imposed by the Communicetions Act.
We aisc wish to assure licensees may empioy s variety of options so thet
they may preovide an efficiert and effective communications service fo the
pubifc ac Quickiy ®s possible. In tight of these public policy objectives,
and as & general proposition, we see no reasson why SMR licensees should be
precliuded from hiring third parties to manage thelr systems provided thet
the llcensees retaln » proprietary Interest, either as owner or lessee, in
the system's equipment and exercise the supervision the system requires.

18. Turning to the specifics of the Motorola management contracts
with Comven, the Buresu finds that an unauthorized transfer of contro! has
not occurred. Comven owns both the repeaters and the central controller for
each system. The flinancing Is with 2 finance company wvhich Is Independent
from Motorola. Additionally, there Is no evidence that Motorola selis any
equipment 4o Comven for 8 reduced price In return for managing the system.
Petitioners have not presented any facts which distinguish Comven's purchase
of Motorola squipment from any other SMR {icensee purchasing equipment from

@oo9
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Moforole. B/ Further, the contracts provide that Motorola must perform

Its functions pursuvant to the supervision and Instructions of Comven.
Should this fali to occur Comven can terminate the agreement end exerclse
full responsiblifty over 8!l matters Involving the operation of the systems.
Ses S.W. Texps Public Broadcasting Council, supra, et 716.

20. Since Comven owns the systems and exercises approprlete
supervisory contro! over them, we are not concerned with the division of
gross revenyes for management services. As long as 2 licensee maintains the
requlisite degree of control necessary and consistent with (ts status ss &
licensee, ve will not question 1ts business Judgment concerning the
agreements Into which it enters.

21. ¥nhile we have concluded that Motorole's management agreaments
with Comven did not result In an unsuthor!2ed transfer of control, we
cannot resch the same conclusion with respect to Its Involvement w Ith
Station WRG~B16, ilcensed to Mt. Temaelpais Communications. Motorola has
stated thet pursuant to & site rental agreement (n which It pald
Mt., Temalpals & monthly fee, Mt, Temeipails 4ransterred suthority to
malntain end operate Its system to Motorols on April 1, 1984. On that dete’
the end-user agreements were trensferred from Mt. Tamaipals' name to
Motorole, Wotorole began operating the system, biiling the users end
recelving 100 percent of the revenues generatsd by the system. Motorols
Ttself has characterized this situetion as o "de facto transfer of controi.®

22. Motorcla argues that this unauthorized trensfer of control
occurred becguse no management agreement was enteresd Into. However, the
standerd management contract sudbmlitted by Motorola, which It states 1t uses
In situations vhere It Is acquiring a8 system, provides for essentlally the
same terms as the oral agreement It had with . Temalpals, Including
Motorcla's recelpt of 100 percent of the proceeds. We fali to see how
reducing such an agreament to wrlting removes !¢+ from the category of
unauthor 1zed transfer of control. With respect to management contracts
executed In connection with the assignment of sn SMR system, s the
Commission stated In Sterec Broadcmsters, (nc., supra, st 94, ®when o
prospective purcheser exercises management suthority, premature trensfer of
contro! may resuft.” |t Is clear that M+, Temaipalis! Aprii 1 transfer of
Its propristary Interest In and control of WRG-816 to Motorole for a monthly
rental fee constituted an unsuthorizmd transfer of control.

B/ ¥hile petitioners heve Intimated +hat such may be the case, they have
presented no evidence to that effect.

@o10
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23. In Sterso Broadcasters, Inc., suprs, the Commission denled
a renewal application where It found that the parties had conducted »
continulng effort to conceal an unauthor(zed transfer of control from the
Commisslion. However, In Deer Lodge Broadcamsting, Inc., 86 FCC 2d 1066
(1981), where the Commission determined that there was no Intent to violate
the Act or rules and no attempt to conceal the transfer, the Commisslion
concuded that & forfeiture and short term renewsl vere appropriste. The
facts In this case do not Indicate that Motorols or Mt, Tamalpsis entered
Into thelr agreement with an Intention to viplate the Act or Rules. A
management contract In the Speclalized Mobile Radle Service Is a new
development In the SMR community. As a result, licensees had few gulidelines
upon which to base thelr transection. Moreover, Motorola has provided
compiete detmils concerning Its relationship with Mt. Tamalpals and has
admitted the Impropriety of Its conduct. Thus, whlle approvel of Motorola's
belated request for assignment of WRG-816 Is Inappropriste, we conclude,
conslistent with Deer Lodge, that the ultimate sanction of denlal of Mt.
Teampipets! panding renewa! application [s not warranted.

24, Accordingly, Motorola's application for the sssignment ot
statlon WRG-816 will be dismissed. W™t., Tamalpals' renewa! application for
WRG-81€ wll! be reneved for conly » one year term. Flnally, Mr. Tomalpals'
ellgibliity as & walting Iist applicant for sdditiona! frequencles for
WRG=-816 terminated on Aprii 1, 1984, the date Mt. Tamaipals trensferred
control of the station to Motorola. Therstors, Mt. Tamalpals' waiting 1ist
application Is dismissed. ’

Conclusion

25. The Buresu has determined that {1t (s permissible for licensees
to hire entities tc manage their SMR systems, provided that licensees do not
contract away thelr control of the system. At a minimum, this mesns that
& llcensee must have s bonp flide proprietary Interest and that [t exercise
the supervision over the system that It requires consistent with Its status
8s licensee. Based on this standard we have found that the mansgement
contracts executed between Motorola end Comven were proper. However, we
also find that Motorola essumed da facto control of WRG-B16, licensed to Mt.
Tamalpais, !nc., without Commission approvel. In spite of the guidelines
provided In this order, we note that, ss the Commission has relternted meny
times, the question of whether a transfer of control has occurred can only
be determined after an evaluztion of the facts [n sach case. Therefore, In
doubtful and border!line cases, doubt should be resolved by bringing the
complete facts of the proposed trensaction to the Conmission's sttention for
B rullng In advance of any consummation of the transaction. MWIZ, Inc,, 36
FCC 561, 578 (1964), racon. denled 37 FCC 685, atf'd sub nom. loraln
Jdournnl Company v. FCC, 351 F.2d 824 (D.C. Cir. 1965), gert, denled,
383 U.S. 967 (1966).

Bo11



. 10/02/97 THU 08:02 FAX 717 338 2698 FCC. WIB. G_BURG T e—
~ : ' ’ ) do12

-11-

26. Accordingly, the Atcomm snd Big Rock Petitions to Dismiss
tiled against the Motorols applications for SMR systems located In
Callfornta at Mt. Diablo, McKitirick, Montrose, Corona, Escondido, San Dlego
and Grass Valley are DENIED; 9/ the Atcomm and Blg Rock Petition for
Reccnsideration of the Bureau's denlal of thelr Petition tc Dismiss
totorala epplications for SMR systems In Hamilton and West Orange,

New Jersesy; Huntington, New York; Towson, Maryland and Bull Run, Virginia
fs DENIED and the Atcomm and Big Rock Petition to Dismiss the sssignment
epplication of Motorola Is GRANTED. Therefors, Motorola's assignment
opplication for SPR syter WRG-B16 licensed to M. Tamalpals Communications
ls DISMISSED, Mt. Tamslpais' waiting list applicetion for additionz|
frequencles Is DISMISSED and M. Tamalpals' reneval spplication will be

9' a"'.d fol 2 one yOBl 'e’ m.
‘b}/
'/‘/l R .\9”..5(

Robert S. Foossner
Chlef, Private Radlo Buresu

8/ Of the applications tisted, only the one for San Diego was selected
In the iottery. 1t was granted condlitionsity pending the outcome of thls
proceeding.
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APPENDIX

Pet!tlon +o Dismiss Motoroia's Mt. Diablo Application, filed
October 1, 1984, by Big Rock and Atcomm.

Comments filed October 15, 1984, by Paging Network of sén Francisco.

Opposition to Petition to Dismiss the Mt. Disblo Application, filed
October 23, 1984, by Motoroia.

Comments filed October 26, 1984, by Port Services Company.

Reply to Opposition to Petition to Dismiss Mt. Diablo Applications,
flled November 14, 1984, by Big Rock and Atcomm.

Conditional withdrawal of Mt. Diablo application proposed by
Motorotla on November 20, 1984,

Joint Petition to Dismiss att Motorola California Applications,
filed November 29, 1984, by Big Rock and Atcomm.

Reply to conditional withdrawal proposal tiled on November 30, 1984.

Comments flled December 6, 19B4, by Paging Network, Inc. concerning
Callifornia applicetions.

Joint Petition to Dismiss Motorola Applications in NY, NJ, MD and YA,

filed December 7, 1984, dy Big Rock and Atcomm.

Comments tiled December 11, 1984, by Paging Network, Inc. concerning
Mctoroia's NY, NJ, MD, YA applications.

Combined Opposition to Joint Petitions to Diemiss all Motorola
applications, flled December 14, 1884, by Motorola.

Bureau letter dated December 19, 1984, dismissing Big Rock snd Atcomm's

Petitions +o Dismiss Motorola's NY, NJ, MD and VA applications.

JoInt Petition to Dismiss Motorola's Assignment Application for
Mt. Temalpasis, filed December 27, 1984, by Big Rock and Atcomm.

Comments filed January 14, 1985, by Paging Network, lInc.

Reply to Motorola's Combined Opposition to Joint Petitions to Dismiss,

flied January 14, 1985, by Big Rock and Atcomm.
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Joint Petitlion for Reconsideration of dismissal of Petition to Dismliss
Motorole's NY, NJ, MD and VA applications, filed January 18, 1885, by
B1g Rock and Afcomm.

Opposition to Joint Petition to Dismiss Rssignment App!ication, ﬂled
January 22, 1985, by Motorola.

Reply to Opposition to Joint Petition to Dismiss Assignment Application,
filed January 30, 1985, by Big Rock end Atcomm.

Opposition %o Joint Petition for Reconslideration, tiled by Motorole
on Janyary 31, 1985.

Bureau's February 12, 1985, request to Motorola for information
concerning management contracts.

Motorola's February 26, 1985, reply to the Bureau's February 12
request for Information.

Blg Rock and Atcomm's March 13, 1985, {etter concerning Motoroia's
response to the Bureau's request for intormation.

Bureau's Apri| 2¢, 1885, request to Motorcla for additiona! information
concerning management agreements.

Bureau's April 29, 1985, request for information from Comven.

Motorola's May 15, 1985, response to the Bureasu's April 24 request
for edditional information.

Comven's May 22 and June 4, 1983, replies to the Bureau's Aprll 29
request for information.

Blg Rock and Atcomm’s July 1, 1985, reply to the information furnished
by Comven and Moterola.
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